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This class action alleges that Plaintiffs Al berton and
Kessler, and other simlarly situated individuals, were
overcharged by Comonweal th Land Title I nsurance Conpany
(“Commonweal th”) for title insurance that plaintiffs purchased
bet ween July 25, 2000 and August 1, 2005 (the “class period”).
Currently before the Court is a notion to supplenent the Court’s
decision certifying the class. For the reasons stated bel ow, the
nmotion will be denied, except insofar as the Court is asked to

eval uate the adequacy of a new y-naned cl ass representati ve.



BACKGROUND*
A Facts
Plaintiffs Al berton and Kessler allege that they and
ot her Commonweal th custonmers were overcharged for title insurance
that they purchased during the class period. They claimthat,
because they had already purchased title insurance at sonme point
before their purchase from Commonweal th, they were entitled to a
di scounted rate, which they did not receive from Commonweal th
The rates that Conmonweal th may charge for insurance
are set out in the Title Insurance Rating Bureau of Pennsyl vania
Manual (“TI RBOP Manual "), 2 which is governed by the Pennsylvani a
Title Act, 40 P.S. 8 910-1 et seq. The TIRBOP Manual provides
for a mandatory three-tiered pricing structure. The default
Basic Rate applies when the purchaser of title insurance does not
qualify for a special rate. TIRBOP Manual 8 5.50. The Reissue
Rat e applies when a property owner purchases title insurance
within ten years of obtaining a policy issued on the sane

property. 8 5.3. The Reissue Rate is ninety percent of the

! The facts of this case are set forth in detail in the
Court’s opinion on class certification. Alberton v. Conmonwealth
Land Title Ins. Co., 247 F.R D. 469 (E.D. Pa. 2008). Therefore,
only the facts relevant to the notion to reconsider are revi ewed
her e.

2 The Manual contains rates that have been proposed by
the Title Insurance Rating Bureau of Pennsylvania (“TIRBOP") and
have been approved for all of TIRBOP s nmenbers, including
Commonweal t h.
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Basic Rate. §8 5.50. Finally, if the property owner applies for
title insurance wthin three years of obtaining a previous
policy, the Refinance Rate applies, which is eighty percent of
the Reissue Rate. § 5.6

The section of the TIRBOP Manual setting forth the
Rei ssue Rate during the relevant tine period provided that

A purchaser of a title insurance policy
shall be entitled to purchase this
coverage at the reissue rate if the rea
property to be insured is identical to or
is part of real property insured 10 years
i medi ately prior to the date the insured
transaction cl oses when evidence of the
prior policy is produced notw thstandi ng
t he anmount of coverage provided by the
earlier policy.

8§ 5.3, Ex. 36, App. to Def.”s Resp. to Pl.’s Mot. for O ass
Certification (doc. no. 74) (enphasis added).

The Manual al so set forth the Refinance Rate, in
slightly different |anguage:

When a refinance or substitution loan is

made within 3 years from the date of

closing of a previously insured nortgage

or fee interest and the prenmses to be

insured are identical to or part of the

real property previously insured and there

has been no change in the fee sinple

owner shi p, the Charge shall be 80% of the

rei ssue rate.
8§ 5.6.

Plaintiff argues that an insurance purchaser was
entitled to a reduced rate “whenever the title search [which

Def endant was required by |aw to conduct] reveal [ed] events
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recorded in the chain of title that would | ead any reasonabl e
title agent to conclude that a prior title policy was issued in
connection with such event.” Pls.” Mem in Support of C ass
Certification 7. Specifically, Plaintiffs argue that any tine
Def endant’ s agents discovered in the title search that an
i nsurance purchaser had obtained a nortgage on the property
within the past 3 or 10 years, Defendant’s agents shoul d have
known that a prior insurance policy had been issued. Plaintiffs
base this argunent on the assertion that “institutional |enders
require title insurance in nearly all instances when they
provide a nortgage.” |1d. Defendant strenuously contests this
purported fact.

| nst ead, Defendant argues that the | anguage of the
Manual requires the insurance purchaser to provide evidence of
the prior insurance policy rather than relying on Commonweal th
to uncover the policy inits title search. Comonwealth clains
that, contrary to Plaintiff’s allegations, it is possible to
obtain a nortgage or refinancing without title insurance in a
variety of circunstances. Therefore, it would be inpossible to
concl ude that every nenber of the proposed class who purchased
title insurance from Commonwealth within 3 or 10 years of
obtai ning a nortgage or refinancing was eligible for a reduced

prem um from Conmonweal t h.



B. Procedural History

This case was certified as a class action under Rule
23(b)(3) on January 31, 2008. Two subcl asses were certified:
Subcl ass A, consisting of persons who nmay have been eligible for
the refinance rate because they purchased title insurance wthin
the three years preceding their transactions with Commonweal t h,
and Subcl ass B, consisting of persons who may have been eligible
for the reissue rate because they purchased title insurance
within the ten years preceding their transactions with

Commonweal th. Alberton v. Commmonwealth Land Title Ins. Co., 247

F.R D. 469, 478-79 (E.D. Pa. 2008). Plaintiff Al berton
represents Subclass A The certification of Subclass B was nade
conditional on the identification of a naned plaintiff to
represent the subcl ass.

On March 13, 2008, a Second Anended Conpl ai nt was
filed that identified Plaintiff Kessler as the proposed
representative of Subclass B. The parties agree that the Second
Amended Conplaint is identical to the prior conplaint except
that it reflects the two subcl asses created by the Court and
I ncludes factual allegations related to Plaintiff Kessler.

On May 13, 2008, Conmmonwealth filed the notion for

suppl enental class certification currently before the Court.



1. MOTI ON FOR SUPPLEMENTAL CERTI FI CATI ON

Commonweal th asks the Court to supplenent its opinion
on class certification in two ways. First, because Kessler was
not a named plaintiff in this case at the tinme the class was
certified, Coomonweal th asks the Court now to consider the
adequacy of Kessler as a representative of Subclass B. Second,
Commonweal th argues that the Court’s opinion was insufficiently

detai |l ed under Wachtel ex rel. Jesse v. @ardian Life |Insurance

Co. of Anerica, 453 F.3d 179 (3d Cr. 2006). Therefore,

Commonweal th asks the Court to provide further guidance on the

i ssues to be tried on a class-w de basis.?3

A. Adequacy of Plaintiff Kessler

Rul e 23 requires that the class representative “fairly
and adequately protect the interests of the class.” Fed. R

Cv. P. 23(a)(4). “This requires a determnation of (1) whether

3 Because Commonwealth is asking the Court to alter an

order that has already been entered, Comonwealth’s notion is
properly treated as a notion for reconsideration. Rule 60
provides that notions for relief froman order “nust be made
within a reasonable tine.” Fed. R CGv. P. 60(c). Here,
Commonweal th wai ted over three nonths after the Court’s decision
on class certification to challenge the Court’s order on cl ass
certification. Wile the issue of Kessler’s adequacy coul d not
have been raised until after the filing of the Second Amended
Conpl ai nt nam ng Kessler, the remaining issues in Coomonweal th’s
notion relate only to the Court’s certification order and could
have been raised imediately after certification was granted. In
any event, the issue of tineliness need not be resol ved because
the Court wll deny Commonwealth’s notion on its nerits.
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the representatives' interests conflict with those of the cl ass
and (2) whether the class attorney is capable of representing

the class.” Newton v. Merrill Lynch, Pierce, Fenner & Smth,

Inc., 259 F.3d 154, 185 (3d Cr. 2001). In the Court’s first
certification order, the certification of Subclass B was nmade
conditional on the identification of an adequate cl ass
representative.

Now that Plaintiff Kessler has been identified, his
adequacy to act as class representative can, and nust, be
exam ned. At the hearing on July 22, 2008, counsel infornmed the
Court that discovery as to Plaintiff Kessler is now conpl ete and
counsel for plaintiff presented argunent as to why Kessler is
adequate to represent Subclass B.* Commonwealth will now have
an opportunity to raise any objections it has to Plaintiff
Kessler as a class representative, including any objection to
Kessl er and Subcl ass B sharing counsel with Al berton and
Subclass A, in light of the potential conflict between the
subcl asses that was identified by the Court in its certification
order. The attached order sets forth a briefing schedule to

allow the parties to address this issue.

4 The Court will treat this argunent as an oral notion
t hat Kessler be approved as class representative of Subclass B
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B. More Detailed Certification O der

Def endant argues that it is uncertain as to the exact
clainms and defenses to be tried on a class-w de basis and that
this Court’s certification order does not neet the requirenents
articulated by the Third Crcuit in Wachtel. In Wachtel, the
Court of Appeals stated that a certification order wll be
reviewed to determ ne “whether the precise paraneters of
defining the class and a conplete |list of the clains, issues, or
defenses to be treated on a class basis are readily discernible
fromthe text either of the certification order itself or of an
i ncor porat ed nenorandum opi nion.” 453 F.3d at 185. However, it
al so “acknowl edge[d] that class actions often present
extraordinarily conplex factual and | egal scenarios, such that a
conplete Iist of the clains, issues, or defenses appropriate for
class treatnent nmay be difficult to discern or articulate at the
time of certification.” 1d. at 186 n.8. Thus, an initia
certification order nmust serve to streamine and direct
proceedi ngs until such tine as it becones necessary or possible
to amend the certification order to further clarify the issues
to be addressed at trial. 1d.

The certification order in this case conplies with the
requi renents of Wachtel. It analyzes each claimin the
Conpl ai nt and describes why it is suitable for trial on a class-

wi de basis. Alberton, 247 F.R D. at 479-82. The order also



addr esses defenses raised by Commonwealth that, if resolved in
Commonweal th’s favor at the summary judgnent stage, woul d
necessitate that certain of the clains be de-certified pursuant
to Federal Rule of Civil Procedure 23(c)(1)(C. 1d.

Inits reply brief regarding suppl enental class
certification, Comonwealth identified a nunber of specific
objections to the Court’s certification order.

First, Commobnweal th argues that, because no contract
or fiduciary relationship existed between Comonwealth or its
agents and the plaintiff-borrowers, determ nation of plaintiffs’
contract and m srepresentation® clains cannot be done on a
cl ass-w de basis. However, the Court’s opinion noted that the
foll ow ng issues could be addressed on a class-w de basis: 1)
whet her the standard paperwork used in a title insurance
transaction (if there is such “standard paperwork”) fornms a
contract between the borrower and Conmonwealth or its agent; 2)
whet her the TIRBOP Manual is incorporated into any such

contract; 3) what is the neaning of Section 5.3 and Section 5.6

5 Commonweal th’s brief nakes numerous references to a

claimfor breach of fiduciary duty. No such claimis asserted in
t he Second Anmended Conplaint. Instead, there are clains for
fraudul ent and negligent msrepresentation. 1In order to
establish either claim plaintiffs nust prove justifiable
reliance. Here, plaintiffs seek to establish justifiable
reliance by showi ng that a fiduciary relationship exists between
sellers and purchasers of title insurance. Alberton, 247 F.R D
at 481. To the extent that Commonwealth refers to “fiduciary
duty clainms,” the Court assunes that Comobnweal th intends to
refer to plaintiffs’ clains for m srepresentation.
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of the Manual ; and 4) whether, as a matter of law, there is a
fiduciary relationship between a seller and a purchaser of title
i nsurance. 1d. at 479-81. Commonwealth’s defense that there
exi sted neither a contract nor a fiduciary relationship between
itself and the plaintiffs will be resol ved when these issues are

addr essed. ©

6 At oral argument, Comonweal th reiterated an argunent
it made in opposition to class certification. Conmonwealth
argued that, in order to succeed on clains of intentional or
negl i gent msrepresentation or for a claimunder the Uniform
Trade Practices and Consumer Protection Law, plaintiffs nust
provi de individualized proof of justifiable reliance. This
i ndi vi dual i zed proof cannot be nade a cl ass-w de basis and thus,
t he argunent goes, an inportant defense of Commonwealth’ s to the
m srepresentation clains has been ignored in the certification
or der.

To the contrary, the Court’s certification order
explicitly addressed this very issue:
Def endant s argue t hat i ndi vi dual issues predom nate
in both of these causes of action because both

m srepresentation torts require proof of justifiable

reliance. Indeed, “a showing that the plaintiff acted in

reliance on the defendant's m srepresentations . . .

woul d normally vary from person to person,” therefore,

the question of justifiable reliance “is not generally
appropriate for resolutioninaplaintiff-class action.”

However, individualized proof of reliance is excused

where the defendant has a fiduciary relationship with

the plaintiffs.
Plaintiffs argue that the relationship between

Commonweal th and the cl ass nenbers excuses the need for

i ndi vidualized proof of reliance. To the extent that

this argunent rests, not on individual characteristics

of a particul ar Commonweal t h- purchaser rel ati onshi p, but
on characteristics inherent to every relationship
bet ween a seller and purchaser of title insurance, this
claim nmay proceed on a class basis. However, if it is
determined 1) that proving the special relationshipwll
require an exam nation of each purchaser's relationship
with Commonwealth or 2) that no such special
rel ationship existed between Comonwealth and the
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Second, with respect to plaintiffs’ clains for
m srepresentation, unjust enrichnment, violation of the
Pennsyl vani a Uni form Trade Practices and Consuner Protection Law
(“UTPCPL”), and noney had and recei ved, one of Commobnwealth’'s
defenses is that it acted in good faith at all tines.
Commonweal t h asks whet her evidence will be received concerning
the “experience, intent and understandi ng of each agent as to
his or her good faith interpretation of the Rate Manual.”
Def.’s Reply Mem 5 (doc. no. 158).

Commonweal th provides no | egal authority for
its position that good faith would provide a defense to al
these clains. The UTPCPL prohibits “engaging in any .
deceptive conduct which creates a |ikelihood of confusion or of
m sunderstanding.” 73 Pa. Cons. Stat. 8§ 201-2(4)(xxi) (2007).
“[Al] policy of not applying published insurance rates, if
proven, would satisfy the requirenent of a deceptive practice
under the UTPCPL.” Alberton, 247 F.R D. at 481 (citation

omtted). Thus, good faith would not provide a defense to this

purchasers, individualized proof of reliance will be
required and the class will be de-certified as to the
fraudul ent and negligent m srepresentation cl ai ns.

Al berton, 247 F.R D. at 481 (citations omtted).

Mor eover, the Court rejected Comonweal th’s argunent
regarding plaintiffs’ clainms under the UTPCPL, noting that under
a 1996 anendnent to the statute, “plaintiffs nust now show
conduct that is ‘deceptive to the ordinary consuner,’ but need
not prove all the elenents of fraud. Thus, individualized proof
of justifiable reliance is no longer required to succeed on a
claimunder the UTPCPL.” 1d. at 480-81.
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cl ai m

Mor eover, because plaintiffs brought their clains
agai nst Conmonweal th, the good faith at issue is Commonweal th’s
good faith in fornmulating conpany policy and conveyi ng t hat
policy to its agents. Questions of what Comonweal th knew or
did can be resolved on a class-w de basis even though questions
about what particul ar agents knew may not.

The remai nder of Commonweal th’s objections ask the
Court to address whether particul ar pieces of evidence wll be
adm ssible at trial to prove plaintiffs’ clains. These sorts of
obj ections ask the Court to provide far nore specificity than
has been provided by other courts that have recently certified

simlar classes. For exanple, in Cohen v. Chicago Land Title

| nsurance Co., another court in this district certified a claim

for negligent supervision, listing as a comon issue for tria
“whet her Chicago Title s protocol, oversight, and training of
its agents deprived the class of discounted rates.” 242 F.R D
295, 302 (E.D. Pa. 2007) (Sanchez, J.). Conmmonwealth asks this
Court to go far beyond this |evel of detail and address
questions such as whether a particul ar newspaper article will be
adm ssible at trial as common proof of plaintiffs’ claim of
negl i gent supervision. Such detail is unnecessary at this stage
of the proceedi ng.

Commonweal th essentially seeks a second bite at the
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certification apple and asks the Court to provide far nore
specificity than has been provided by other courts that have
recently certified simlar classes.” The Court’s certification
order provides sufficient guidance to the parties to conply with
Wachtel and will not be revisited at this tine. Therefore,
defendant’ s notion for a supplenental certification order w |
be deni ed except that the Court wll allow Conmmonweal th an

opportunity to object to the adequacy of Plaintiff Kessler.?

[11. CONCLUSION

For the aforenentioned reasons, Commonweal th’s notion
for supplenmental class certification will be denied, except to
the extent that it requests the Court to eval uate the adequacy
of Plaintiff Kessler under Federal Rule of G vil Procedure

23(a)(4). An appropriate order follows.

! Commonweal th al so argues that a second | ook at

certification is necessary because the conplaint has been
anended. However, it has pointed out no differences between the
previous and current conplaints aside fromthe addition of
Plaintiff Kessler, which was contenplated by the Court’s
certification order and wll be addressed after briefing by the
parties.

8 It may be that, if notions for summary judgnment are
made in this case, it will be helpful to refine the certification
order and trial plan after a decision on sunmary judgnent is
made. The parties remain free to seek an anendnent to the
certification order at that tinme, if one is warranted.
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I NSURANCE CQ. ,

Def endant .

ORDER

AND NOW this 29th day of July 2008, for the reasons
stated in the attached nenorandum it is hereby ORDERED t hat
Commonweal th’s notion for supplenental class certification (doc.
no. 143) is DEN ED, except as to an evaluation of Plaintiff
Kessl er’ s adequacy as cl ass representati ve.

It is further ORDERED that Commonweal th shall file a
menor andum r ai si ng any objections to the adequacy of Plaintiff
Kessler, including the ability of his counsel to represent both
subcl asses, by Mnday, August 18, 2008. Plaintiffs shall file
response, if warranted, by Monday, Septenber 8, 2008.

It is further ORDERED that, for the reasons stated on
the record at the hearing of July 22, 2008:

1. Plaintiffs’ notion to conpel (doc. no. 151) is DEN ED

Wi t hout prej udice;

2. Def endant’s notion to serve discovery on the class



menbers (doc. no. 149) is GRANTED, °
3. Def endant’ s notion for a protective order (doc. no.

153) i s GRANTED.

AND I'T IS SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

° The grant of defendant’s notion is subject to the
conditions stated on the record at the July 22, 2008 heari ng.



